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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 9 April 1973, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended
Appel l ant's seaman docunments for two nonths outright plus three
months on six nonths' probation upon finding him guilty of
negl i gence. The specification found proved alleges that while
serving as Second Mate on board the SS MARI NE FLORI DI AN under
authority of the docunent and |icense above captioned, on or about
20 January 1973, did wongfully fail to navigate said vessel in
conpliance with Rule 19 and Rule 22 of the International Rules of
the Road, while serving as the officer in charge of navigating said
vessel

At the hearing, Appellant did not appear. A plea of not
guilty to the charge and specification was entered on Appellant's
behal f by the Adm ni strative Law Judge.

The Investigating Oficer introduced in evidence his own
testinony and docunentary evidence consisting of sixteen exhibits.

At the end of the hearing, the Judge indicated that he would
reserve decision. On 9 April 1973, he entered a Decision and O der
concluding that the charge and specification had been proved and
suspendi ng all docunents, issued to Appellant, for a period of two
mont hs outright plus three nonths on six nonths' probation.

The entire decision and order was served on 17 March 1975.
Appeal was tinely filed on 18 April 1975.

FI NDI NGS OF FACT

On 20 January, 1973, Appellant was serving as a Second Mate on
board the SS MARI NE FLORI DI AN and acting under authority of his
|icense and docunent while the said vessel was at sea. Wi | e
Appel l ant was the officer in charge of navigating said vessel, a
collision resulted between the said vessel and F/V LYCO V in the



@l f of Mexi co.

An investigation was conducted by a Coast Guard O ficer and on
24 February 1973, at Beaunont, Texas, the Coast Quard Investigating

O ficer served Appellant with the charge sheet (CG Form 2639) for
negligence in connection with said collision.

After due notice given to Appellant, a hearing was held in
Port Arthur, Texas, at the tinme and place specified on the charge
sheet . Nei t her Appellant nor any representative appeared. The
proceedi ngs were conducted under the "in absentia" provisions of
Title 46, Code of Federal Regul ations, Part 137.20-25.

BASES OF APPEAL

Thi s appeal has been taken formthe Decision and Order dated
9 April 1973, inposed by the Admnistrative Law Judge. Counsel for
the Appellant raised three issues as grounds for appeal, which are
in the formof questions, they are:

A Was Krohn (Appellant) accorded due process of |aw?

B. Did the evidence and applicable law conform with the
charge and deci si on?

C. Was Krohn wongfully deprived of his docunment?

APPEARANCE: Law O fices of R chard Karl Goethel, Coral Gables,
Fla., Herbert L. Markow, Esq.

OPI NI ON

On appeal, | have the authority to consider, in addition to
t hose exceptions properly raised by Appellant, "clear errors in the
record.” 46 CFR 5.30-1 (f)(2). 1In this case | aminvoking this
authority in order to take note of the evidence introduced at the
hearing. The signed statenents of four witnesses were entered into
the record by the investigating officer. Adm ssion of these
statenents into evidence was inproper on two grounds of violation
of the regul ations governing these proceedings. First, the four
statenents were obtained by the Investigating Oficer as part of
his investigation of the collision between the SS MARI NE FLORI DI AN
and the F/V LYCO V. As such they were inadm ssable at the hearing
wi t hout stipulation by the Investigating Oficer and Appellant. 46
CFR 5-20-117 (fornerly 137.20-117). Furthernore the statenents
were not taken wunder oath, and the non-availability of the
W tnesses was not established on the record. 46 CFR 5. 20-135
(formerly 137.20-135). Violation of either of these regulations is
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sufficient basis for exclusion of the statements from evi dence.

Al t hough Appellant failed to appear for his hearing, | find
that the resultant failure to object to the adm ssion of these
statenents into evidence does not anmount to a waiver of the
applicability of the regulations governing these proceedings.
Adm nistrative officials are bound by the regulations to which they
are subject. They nust follow their own established procedures.
United States ex rel Accardi v. Shaugnessy, 347 U S. 260 (1954),
Service v. Dulles, 354 U S. 363 (1957); United States v. N xon, 418
U S 696 (1974). Regulations are binding "even where the internal
procedures are possibly nore rigorous than otherwi se would be
required.” Mrton v. Ruiz, 415 U S. 235 (1974). This rule has
been hel d applicable to the extent of overturning agency action for
procedural irregularities in the conduct of a hearing. Vitarell
V. Seaton, 359 U S. 535 (1959).

Wt hout the evidence based on the statenents of the four
W tnesses, we are left with a record supporting findings that
Appel l ant was in charge of the watch on the burdened vessel at the
time of collision, which occurred at night in heavy wi nds and rough
seas, during a period of good visibility. No evidence remains to
i ndi cate that Appellant knew or should have known of the presence
of the fishing vessel. On this record alone it cannot be found
that there is substantial and probative evidence to support a
charge of negligence agai nst Appell ant.

CONCLUSI ON

The charge and specification are not supported by substanti al
evi dence properly admtted into evidence. Because nore than 2 1/2
years have el apsed since the occurrence of the collision, it is
i nprobabl e that accurate testinony could be obtained formw tnesses
at a new hearing. Therefore, a remand of this case would serve no
useful purpose.

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas, on 9 April 1973, is VACATED

E. L. PERRY
Vice Admral, U S. Coast Cuard
Vi ce Commandant

Si gned at Washington, D. C, 19th day of Sept. 1975.
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